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perhaps, be doubtful and need not be considered here, but it seems 
clear that the decree -would operate in Virginia to render the release 
nugatory as far as Virginia is concerned, and to give to the judgment, 
in the latter state, the same legal effect as though the release had never 
been given. 30 

Specific Intent in the Acquisition of Domicil. — The acquisi- 
tion of a so-called "domicil of choice" involves, in addition 
to capacity 1 to acquire a new domicil by one's own acts, the exist- 
ence of two elements, one physical, the other mental. The former 
is commonly stated to consist of actual, presence, at least for a moment, 
in the locality in question; the latter is variously described — "an inten- 
tion to remain permanently", 2 or "for an indefinite time ... or 
at least for an unlimited or indefinite time, without any definite 
intention of ultimate removal", 3 or "with a present intention of making 
it [the locality] his home, unless or until something -which is uncertain 
or unexpected shall happen to induce him to adopt some other per- 
manent home". 4 It -will be noted that in all the foregoing extracts 
the intention as described has no reference to law or legal consequences, 
but merely has to do with the mental attitude of the person concerned 
with reference to the duration of his physical connection with the 
place in question. 

Occasionally, however, we find a different form of statement, e.. g., 
"an intention to abandon the former domicile, and acquire another as 
the sole domicile". 5 Is "domicile" here used merely in its popular 
sense as a synonym for "home", or is it a word of art, a technical 
legal term? If the latter, -we have the question raised, -whether there 
are any circumstances under which a specific intention as to domicil, 
i. e., a state of mind which has reference to the legal consequences 
which that word connotes, is of importance in determining where the 
person in question is domiciled in the legal sense. Obviously, the 
problem can only arise when a person has two or more residences and 
maintains such physical relations with them that he may conceivably 
be domiciled in either. Here usually the inquiry resolves itself into 
the question: Which did he regard as his "permanent home", or 
"headquarters"? Suppose, however, that, being informed of the legal 
meaning of the term domicil, .his intention is specifically directed to 
the choice of a domicil — is a specific intent of this kind the decisive 
factor in determining his domicil? 

Curiously enough, there is almost no clear-cut discussion of the 
question by_ courts or text writers. When analyzed, this specific intent 
as to domicil seems to come to this, that the person in question desired 

M Darrow v. Darrow (1876) 43 Iowa 411. Cf. Dobson v. Pearce (1854) 
12 N. Y. 156. In this case, a judgment creditor was restrained by equity 
in Connecticut from suing on a fraudulently obtained New York judgment. 
When the defendant was later sued in New York on the judgment, it was 
held that the Connecticut decree was a good defence. A fortiori, would it 
have been a good defence in Connecticut to a proceeding begun after the 
equitable decree and based on the judgment? 

'"Capacity" signifies here the existence of certain facts — the requisite 
age, mental ability, etc. 

2 Minor, Conflict of Laws, § 56. 

3 Minor, op. cit. § 61. 

'Depue, J., in Harral v. Harral (1884) 38 N. J. Eq. 279. 

"Rapallo, j., in Dupuy v. Wurz (1873) 55 N. Y. 556. Italics are those 
of the present writer. 
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that certain legal consequences should be produced by his choice, e. g., 
that the validity of his will should be tested by the laws of State X 
rather than by those of State T. An occasional statement may be 
found apparently denying that effect would be given to such an inten- 
tion, 6 but usually the physical relations necessary to permit of a choice 
were lacking in the case under discussion. 

Only two cases which seem on their facts really to raise the question 
have been found: Matter of Newcomb (1908) 192 N. Y. 238, 84 1ST. E. 
950 N. E., and the more recent case of In re Wisnor's Estate (Pa. 1919) 
107 Atl. 888. In both cases there were two residences ; in both the dom- 
icil might conceivably have been in either place; in both it was clear 
that down to the formation of the intention in question the domicil had 
been in one of the localities ; in both the court decided that the forma- 
tion of the intention produced a change of domicil. 7 In neither did 
the court clearly note the difference between the more usual intention 
directed to choosing a "permanent home" and the more specific inten- 
tion to choose a "legal domicil". In both, however, approval seems to 
be given to the proposition that a person may in such cases choose a 
"domicil" and not merely a "home", and may do so in order that one 
rather than another set of legal consequences shall follow.* If we bear 
in mind that this could be done only if the necessary physical relations 
to two or more places existed so as fairly to permit of a choice being 
made, it would seem that the doctrine is an entirely sensible one. 

"Davis, J., in Gilman v. Gilman (1863) 52 Me. 184: "An intention to 
dispose of his property according to the laws of any place, does not tend 
to fix the testator's domicile there." 

'In the Newcomb case, Mrs. N. had been domiciled in New York, but 
had acquired a second residence in New Orleans. In order that the validity 
of her will might be passed upon by Louisiana courts under Louisiana 
laws, she executed a statement declaring that she had "elected to make 
the City of New Orleans" her "place of domicile and permanent home". 
This was done after counsel had "advised her to change her domicile". No 
actual change of residence took place thereafter. 

In the Wisnor case the testator had a city residence in one county 
of Pennsylvania and a country residence in another county, spending a 
considerable portion of the year in each. Down to the time of making 
his will it was clear that he was domiciled in the latter county, where he 
had voted and paid personal property taxes. In his will, however, he 
described himself as a resident of the city, referred to his city residence 
as "my house" and to the country place only as "my lands and premises". 

"In the Newcomb case the court said: "Mrs. Newcomb, for many years 
domiciled in New York, had the absolute right to change her domicile to 
New Orleans. As she resided a part of the time in each city, she could 
select either as her domicile, provided she acted in good faith. She could 
make the change because she preferred the people, the climate or the laws 
of Louisiana to those of New York, or even because she wished to have 
her will proved and her estate settled there." 

In the Wisnor case the court said: ". . . when he was about to 
set his house in order for his final departure from it, it was for for him to 
declare which of his two homes he regarded, and was to be regarded, as 
his family or principal residence. That he did so declare was most clearly 
established. His will was drawn after repeated consultations with him by 
Henry R. Edmunds, Esq., a careful and learned member of the Philadel- 
phia Bar. He knew, and the testator is presumed to have known, that the 
■will would have to be admitted to probate in the county in which the latter 
had his family or principal residence — his domicile." 

[Italics are those of the present writer. Note that in neither case did 
any change of actual residence occur at or after the time when the intention 
in question was formed.] 



